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I. Conclusion and basis of contract

1. The documents issued in support of the Supplier's quotation, such as illustrations, drawings, plans, calculations, tables and weight specifications, are intended as guidelines unless they are expressly stated to be binding. The Supplier reserves title and copyright to all tender documents; they may not be made accessible to third parties.

2. The contract shall apply in addition to these terms of delivery on the written order confirmation of the Supplier. The written form shall also apply in case of transmission by data telecommunications.

3. Differing terms and conditions stipulated by the customer, which the Supplier has not acknowledged in writing, shall not be binding even if the Supplier has not explicitly rejected them. These Terms & Conditions shall also apply exclusively even if the Supplier makes the delivery to the customer without reservation in full knowledge of terms and conditions stipulated by the customer which conflict with, or differ from, these Terms & Conditions.

4. These Terms & Conditions shall also be deemed to have been agreed in respect of all future business relations without further agreement.

5. Supplementary agreements and amendments must be made in writing.

II. Scope of supply / services

1. The written order confirmation of the Supplier shall govern the scope of supply and services and the agreed specifications pursuant to article 434 of the German Civil Code (BGB).

2. The Supplier reserves the right to make modifications to the delivery item due to design factors or production considerations or on account of statutory provisions, insofar as said modifications are merely negligible in terms of their effect on the delivery item and insofar as the changes are acceptable for the customer. The Supplier will inform the customer as early as possible of any such changes.

3. If the delivery item is subject to special regulations in countries outside the Federal Republic of Germany, the customer shall be responsible for complying with said regulations. If the Supplier has objections to the envisaged type of construction, the Supplier must inform the customer immediately of said concerns.

4. The illustrations, drawings, weights, dimensions and other such documents or specifications included or quoted in the tender are merely approximations and shall only have binding force if this is explicitly stated to be the case. We reserve title and copyright to cost estimates, drawings and other documents; they may not be made accessible to third parties. Drawings and other documents issued in support of tenders must be returned immediately on request or if the contract is not awarded.

III. Prices

1. Unless otherwise agreed in any specific case, prices are quoted ex works including loading at the factory but excluding packaging and unloading. The prices are subject to value added tax at the statutory rate applicable on the day of invoicing.

2. We reserve the right to raise our prices if our costs increase after conclusion of contract, most notably on account of wage agreements or higher cost prices. We will, on request, provide the customer with evidence to verify cost increases. The higher cost prices referred to in the first sentence might, for example, be increased operational costs for raw materials, outsourced parts, personnel, taxes, dues, fees, etc., and might occur if more than two months elapse between purchase order and delivery or performance.

IV. Terms of payment

1. In the absence of other arrangements, invoices must be paid in cash, strictly net and free of transaction charges to the Supplier's account, within eight days of receipt of invoice. New customers will be supplied with spare parts and repair services on cash on delivery terms or on advance payment terms.

2. Interest will be charged on late payments at the relevant rates of interest after the issue of a reminder (standard bank interest charges on short-term loans, but a minimum of 5% per annum above the base rate pursuant to article 247 of the German Civil Code (BGB)). A lower amount of interest will be applied if a lesser penalty can be duly substantiated by the customer. The Supplier may claim further damages due to delay in performance, including a higher amount of interest.

3. Counterclaims disputed by the Supplier or not established as final and absolute shall not entitle the customer to retention or set-off.

4. Should facts come to light after signing of contract which support the view that the customer is not creditworthy, all receivables owed to the Supplier, including bill receivables, shall become payable immediately. Such circumstances shall further entitle the Supplier to ask for advance payment or a security deposit before carrying out any services still outstanding.

5. Cheques and bills of exchange will only be accepted on account of performance. The customer shall bear the discount charges and any exchange losses incurred by the due date.

6. The representatives or travelling sales agents of the Supplier are not entitled to accept payments without written authority to collect.

V. Reservation of title

1. The Supplier hereby reserves title to the goods until such time as all receivables have been paid, including such receivables as accrue in future under contracts entered into at the same time or at a later date. This shall also apply if some or all of our accounts have been incorporated in one current account which has been balanced and the balance confirmed. The reservation of title shall also apply to any interest and costs incurred and shall apply until such time as any cheques and bills of exchange have been honoured.

2. Pledging or assignment by way of security shall be permitted subject to the consent of the Supplier.

3. Any processing, combining or mixing undertaken by the customer on the instructions of the Supplier shall not place the Supplier under any binding obligation. Insofar as the Supplier does not acquire title or joint title by act of law, the customer hereby assigns co-ownership of the item thereby produced to the value of the goods subject to reservation of title and shall store any such items as retained goods with due diligence on behalf of the Supplier.

4. If the customer sells retained goods or installs them in a property, the customer hereby assigns to the Supplier the ensuing receivables to the value of the goods subject to reservation of title together with all rights, including the right to the granting of an equitable mortgage with priority over the right. If the customer is the owner of the property, the assignment in advance shall similarly include the receivables ensuing from the sale of the property and of real estate property rights. The assignment in advance shall extend to the customer's payment balance claims.

5. Subject to the transfer of joint ownership and of the receivables, and subject to revocation at any time, the Supplier hereby authorises the customer to sell and process goods subject to reservation of title in the normal course of business and to collect assigned receivables. The customer undertakes to inform the Supplier immediately of any resale.

6. The customer is under obligation to inform the Supplier immediately of any instance of access gained by third parties to the retained goods or to the assigned receivables and is under obligation to provide the Supplier with the information and documents required to take legal action.

7. If the customer fails to honour obligations to the Supplier or if there are legitimate doubts as to the customer's creditworthiness, the customer shall be required to release the retained goods and to disclose the assigned receivables on request and to provide the Supplier with all the documents and information required to collect said receivables. The redemption or seizure of the goods by the Supplier shall in all cases constitute a withdrawal from the contract. The customer shall bear all the costs of the redemption and reclamation of the delivered item. In the absence of any documentary evidence, the costs of utilisation shall amount to 10% of the proceeds from utilisation including value added tax. This amount shall be increased or decreased accordingly if the Supplier provides evidence of higher costs and if the customer provides evidence of lower costs.

8. The Supplier shall be entitled to insure the goods subject to reservation of title against theft, breakage, fire, water and other damage at the expense of the customer, unless the customer provides evidence of having already taken out insurance at the request of the Supplier.

9. Should the total value of the securities provided for the Supplier exceed the receivables by more than 20%, the Supplier shall be required to release selected securities at the request of the customer.

VI. Terms of delivery

1. The term of delivery shall not be binding and shall begin on the dispatch of the final order confirmation, but not before the documents and technical specifications, permits and licences to be provided by the customer have been supplied and not before an agreed down payment has been received.

2. The deadline for delivery shall be deemed to have been met if the delivery item has left the factory or has been announced ready for dispatch by said deadline.

3. Circumstances of force majeure beyond the Supplier's control shall entitle the Supplier to postpone the delivery while the impediment persists and for a reasonable lead time thereafter. If the performance of contract become unreasonable for either party, the party in question may withdraw from the contract. All circumstances which make it extremely difficult or impossible for the Supplier to make delivery shall equate to force majeure, e.g. monetary policy decisions, trade policy decisions or other government pronouncements, industrial disputes, lockouts, disruptions to operations (shortages of material, energy, staff and transportation capacity, as well as production downtimes and failure of upstream suppliers to meet delivery deadlines), and obstructions in the road transport infrastructure, regardless of whether these circumstances arise at the Supplier or at a subcontractor. If the Supplier is already late with delivery at the time of occurrence of such circumstances, any statutory extensions of time granted by the customer shall be lengthened accordingly.

4. If the Supplier fails to meet a delivery deadline the customer may, subject to appropriate evidence, claim damages - to the exclusion of further claims and rights with the exception of the statutory right of withdrawal - of up to 0.5% of the price of the part of the delivery which cannot be used at the appropriate time or as stipulated in the contract due to the default, for each full week of delay, albeit up to a maximum of 5% of the contract price. This limitation of liability shall not apply if the default is due to intent or gross negligence on the part of the Supplier or one of the latter's servants. If the customer claims damages under articles 281 and 325 of the German Civil Code (BGB) in lieu of performance, the liability of the Supplier shall be limited to the difference between the contract price and the amount spent by the customer on coverage in respect of the latter's duty to avert, minimise or mitigate loss. The same shall apply if the Supplier is unable to meet obligations. These limitations of liability shall not apply insofar as default or impossibility of performance is due to gross negligence or intent on the part of the Supplier or one of the latter's servants.

5. No liability shall be accepted for lost profit and business stoppages.

6. If dispatch is delayed, for reasons for which the Supplier is not responsible, by more than one month after goods have been announced ready for dispatch, the Supplier may place the relevant parts into storage at the cost and risk of the customer. The Supplier may charge at least 0.5% of the contract price of the parts placed into storage for each month of storage on the Supplier's own premises.

7. If the Supplier withdraws from the contract for reasons for which the customer is responsible, especially in case of default of acceptance, the Supplier may claim damages in lieu of performance at a fixed rate of 25% of the agreed net invoice price. The customer shall have the opportunity to provide evidence that no damages or substantially fewer damages were incurred.

VII. Passing of risk, dispatch and insurance

1. The risk shall pass to the customer when the parts are dispatched at the latest, and shall do so even if part deliveries are made or if the Supplier has agreed to provide other services, e.g. shipping costs, delivery and installation.

2. In the event of transport problems, the risk shall be transferred on notification of readiness for dispatch.

3. The goods shall be dispatched for the account of and at the risk of the customer.

4. The Supplier shall not be under any obligation to take out insurance cover for loss and damage of all kinds. Insofar as the Supplier takes out insurance cover, exercising equitable discretion or acting on the express request of the customer, the customer shall refund the amounts advanced.

VIII. Performance

1. Part deliveries shall be acceptable.

2. The parts delivered must be accepted by the customer, even if they have negligible defects, without prejudice to the rights under the warranty for defects in consignments.

IX. Liability for defects

1. The customer may only assert claims for defects if and insofar as the customer has duly satisfied the obligations to inspect goods and report defects under article 377 of the German Commercial Code (HGB).

2. The Supplier shall be liable for defects in consignments as set out below, to the exclusion of further claims:

If there is a defect with the purchased item, the Supplier shall be entitled to choose whether to remedy the situation by rectifying the defect or delivering a new item. In the event that the defect is rectified, we will only bear the costs insofar as they do not increase due to the fact that the purchased item has been moved to a different location from the place of performance, and subject to a maximum limit of the purchase price. Replaced parts shall become the property of the Supplier. In respect of significant third-party products, the liability of the Supplier shall be limited in the first instance to the assignment of the liability claims which the latter may assert against the third party which supplied the product. If the assigned claims cannot be enforced against the third party, the Supplier shall be liable as set out in these Terms & Conditions.

3. Should the attempt to remedy the defect fail, the customer shall be entitled to choose to withdraw or ask for a reduction.

4. The customer may not make claims beyond the statutory provisions. This exclusion of liability shall not apply in case of intent or gross negligence on the part of the Supplier or one of the latter's servants.

5. The delivery of used machines shall be excluded from the same guarantee.

6. The warranty cover shall apply for a period of 12 months from the passing of risk.

7. Claims for defects shall not result if the fault can be attributed to the violation of operating, servicing and installation provisions, inappropriate or improper use, incorrect or negligent handling, wear and tear, and changes to the delivered item made by the customer or third parties.

X. Liability

1. Unless set out otherwise in these Terms & Conditions or in other agreements, the Supplier shall be liable to the customer in case of intent or gross negligence on the part of the Supplier or one of the latter's servants. Liability shall be excluded in cases of ordinary negligence. This exclusion of liability shall apply to the cause of any contractual action or to the basis of any statutory claim. Liability under German product liability laws shall remain unaffected.

2. Insofar as the Supplier is liable, even for slight negligence, under contractual or statutory regulations, the liability shall be limited to such amount as can be covered by a German liability insurance policy. If business liability insurance exists, the liability shall be limited by the scope of the existing insurance to such damages as were foreseeable at the time of entering into the contract.

3. The liability of the Supplier shall not extend beyond the liability of the customer to the latter's end customer.

XI. Assembly

1. If an agreement has been made for the Supplier to assemble the delivered item, the separate terms and conditions of assembly shall apply to this process.

2. The customer shall be responsible for the electrical installation work and for the installation of water supply pipes and drainpipes. The customer shall also be responsible for any brickwork, concrete work, demolition work, grouting and plastering which may be required and for the mounting of all delivered items routed through the roof covering.

XII. Place of performance, place of jurisdiction and governing law

1. The principal place of business of the Supplier shall be the place of performance for deliveries and payments.

2. The court having jurisdiction in the place of business of the Supplier shall be the place of venue, including for actions on cheques and bills of exchange. The Supplier shall be entitled, however, to choose the principal place of business of the customer as the place of jurisdiction.

3. The law of the Federal Republic of Germany shall apply. The UN Sales Convention shall not apply.

XIII. Miscellaneous

1. Should individual points of the above Terms & Conditions be inoperative, the other clauses shall remain binding.

2. The Supplier stores and processes data on an internal IT system. Personal data are collected, logged and processed for the Supplier's own purposes and, where applicable, deleted.

3. If one party to the contract ceases payments, or if a petition is filed to open insolvency proceedings against said party's assets or to institute extrajudicial composition proceedings, the other party shall be entitled to withdraw from the contract in respect of the part which is not yet fulfilled.
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